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September 29, 2003 
 
C039823 THE PEOPLE v. WILLIAMS   (Not for Publication) 
   The judgment is affirmed. 
    DAVIS, J. 
  We concur: Scotland, P.J. 
    Sims, J. 
 
C040856 THE PEOPLE v. DANIELS III  (Not for Publication) 
   The judgment is affirmed. 
    DAVIS, Acting P.J. 
  We concur: Raye, J. 
    Robie, J. 
 
C041133 THE PEOPLE v. CLARK   (Not for Publication) 
   The judgment is affirmed. 
    DAVIS, J. 
  We concur: Scotland, P.J. 
    Blease, J. 
 
C041252 THE PEOPLE v. SHEARER   (Not for Publication) 
   The judgment is affirmed. 
    HULL, J. 
  We concur: Davis, Acting P.J. 
    Robie, J. 
 
C041370 THE PEOPLE v. PHETCHAMPHONE (Not for Publication) 
   Defendant’s conviction for simple possession of methamphetamine in 

count 3 is reversed. In all other respects, the judgment is affirmed. 
    KOLKEY, J. 
  I concur: Davis, J. 
  I concur, except as to part I.C. of the Discussion in which I concur in the result…. 
    Scotland, P.J. 
 
C041614 THE PEOPLE v. MILBURN   (Not for Publication) 
   The judgment is affirmed. 
    DAVIS, J. 
  We concur: Scotland, P.J. 
    Nicholson, J. 
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September 29, 2003, continued 
 
C041760 THE PEOPLE v. DOUGLASS  (Not for Publication) 
   The judgment is affirmed. 
    SCOTLAND, P.J. 
  We concur: Davis, J. 
    Kolkey, J. 
 
C041787 THE PEOPLE v. HINTZ   (Not for Publication) 
   The judgment is affirmed. 
    DAVIS, Acting P.J. 
  We concur: Morrison, J. 
    Kolkey, J. 
 
C041815 THE PEOPLE v. KEANE   (Not for Publication) 
   The judgment is reversed and the matter is remanded to the trial court for  

resentencing in accordance with this opinion. 
    DAVIS, Acting P.J. 
  We concur: Hull, J. 
    Robie, J. 
 
C041819 THE PEOPLE v. YANG   (Not for Publication) 
   The judgment is modified… As modified, the judgment is affirmed. 
    HULL, J. 
  We concur: Blease, Acting P.J. 
    Robie, J. 
 
C042097 THE PEOPLE v. FERNANDEZ  (Not for Publication) 
   The judgment as to counts 5, 6, 7, 8, and 9 is reversed. The allegation  

contained in the second amended information under Penal Code section 667.61,  
subdivision (b), is ordered stricken. The matter is hereby remanded to the trial  
court for resentencing on counts 1, 2, 3, and 4. 

    NICHOLSON, Acting P.J. 
  We concur: Kolkey, J. 
    Robie, J. 
 
C042214 THE PEOPLE v. INKS   (Not for Publication) 
   The judgment is affirmed. 
    SCOTLAND, P.J. 
  We concur: Davis, J. 
    Kolkey, J. 
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September 29, 2003, continued 
 
C042612 THE PEOPLE v. PELLEGRIN  (Not for Publication) 
   The judgment is affirmed. 
    DAVIS, J. 
  We concur: Sims, Acting P.J. 
    Robie, J. 
 
C041567 SHIRLEY v. ARMSTRONG et al.  (Not for Publication) 

The judgment is affirmed. Defendants shall recover their costs on appeal. 
(Cal. Rules of Court, rule 27(a).) 

    SIMS, J. 
  We concur: Scotland, P.J. 
    Kolkey, J. 
 
C041912 MARCHBROOK BUILDING COMPANY v. SOUCHEK, Individually and as  

Trustee, etc.     (Certified for Publication) 
 The judgment is reversed. The matter is remanded with instructions to  
vacate the order sustaining the demurrer without leave to amend and to enter a  
new order overruling the demurrer. Marchbrook shall recover its costs on appeal.  
(Cal. Rules of Court, rule 27(a).) 
  ROBIE, J. 
We concur: Morrison, Acting P.J. 
  Hull, J. 

 
C042073 DEPARTMENT OF TRANSPORTATION v. A.F.R. CONSTRUCTION, INC. 
        (Not for Publication) 
   The judgment is reversed and the matter remanded to the trial court with  

directions to vacate its order granting, and to enter a new order denying,  
summary judgment. The parties shall bear their own costs on appeal. 

    HULL, J. 
  We concur: Scotland, P.J. 
    Morrison, J. 
 
C042830 AULISIO JR. v. THE SUMMIT HOMEOWNER’S ASSOCIATION, INC. 
        (Not for Publication) 
   The judgment is affirmed. 
    SCOTLAND, P.J. 
  We concur: Blease, J. 
    Sims, J. 
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September 29, 2003, continued 
 
C043097 McGOVERN et al. v. BIGELOW  (Not for Publication) 
   The order denying the Bigelow children’s petition is affirmed. 
    ROBIE, J. 
  We concur: Scotland, P.J. 
    Sims, J. 
 
C039653 THE PEOPLE v. KING   (Not for Publication) 
  THE COURT: 
   Defendant Frank McKinley King petitions for rehearing, raising three  

contentions… 
   Appellant’s petition for rehearing is denied. 
  FOR THE COURT: 
    SCOTLAND, P.J. 
    DAVIS, J.    

 KOLKEY, J. 
 

September 30, 2003 
 

At 8:55 a.m., the court met at Red Bluff Union High School, Red Bluff, 
California for a special court calendar session. Present: Scotland, Presiding 
Justice; Raye, Associate Justice; Robie, Associate Justice; and Meline, bailiff. At  
9:01 a.m., the calendar was called. 

 
C042489 THE PEOPLE v. VALDEZ 
   Cause called. Richard A. Levy, court appointed counsel, argued for  

appellant. Jamie A. Scheidegger, Deputy Attorney General, argued for  
respondent. Cause submitted. 

 
   At 9:33 a.m., the court recessed. At 9:34 a.m., the court reconvened. 
 
C042014 DE ASIS v. DEPARTMENT OF MOTOR VEHICLES et al. 
   Cause called. Hector O. Villagra argued for appellant, Mexican American  

Legal Defense & Educational Fund. Christopher E. Krueger, Deputy Attorney  
General, argued for respondent. Cause submitted. 
 
 At 10:10 a.m., the court recessed. At 10:44 a.m., the court reconvened. 

 
C042946 VAUGHAN v. VAUGHAN 

Cause called. Jay-Allen Eisen argued for appellant. Matthew C. McGlynn 
argued for respondent. Cause submitted. 
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September 30, 2003, continued 
 
C041637 THE PEOPLE v. DUNCAN 
   Cause called. Roberta Simon, court appointed counsel, argued for  

appellant. Jamie A. Scheidegger argued for respondent. Cause submitted. 
 

At 11:20 a.m., the court recessed until, 9:30 a.m., Monday, October 20, 
2003. 

 
C039532 THE PEOPLE v. BROWNLEE  (Not for Publication) 
   The judgment is affirmed. 
    MORRISON, J. 
  We concur: Blease, Acting P.J. 
    Sims, J. 
 
C040513 THE PEOPLE v. MCDANIEL   (Not for Publication) 
   Defendant’s convictions on counts three and ten, for forcible rape, and 

counts four and eleven, for forcible lewd and lascivious conduct, are vacated.  
Defendant’s remaining convictions are affirmed. The matter is remanded to the  
trial court so that the prosecution can decide within 60 days of our remittitur  
(unless defendant waives that time limit) whether to retry defendant on those  
counts or to accept the following: on counts three and ten, dismissal (inasmuch  
as defendant has been convicted in counts twelve and thirteen of unlawful sexual  
intercourse for the same acts); on counts four and eleven, conviction of  
nonforcible lewd and lascivious conduct. If the prosecution does not retry  
defendant on these counts, the verdicts on counts three and ten are reversed  
and the verdicts on counts four and eleven are modified to nonforcible lewd and  
lascivious conduct, and the trial court is directed to resentence defendant  
accordingly. On resentencing, the trial court shall not impose a restitution fine  
pursuant to section 294, subdivision (b) unless it first determines defendant’s  
ability to pay. The court shall prepare an amended abstract of judgment and to  
forward a certified copy to the Department of Corrections.  

    HULL, J.   
We concur: Scotland, P.J. 
  Morrison, J. 

 
C041025 THE PEOPLE v. HILLER   (Not for Publication) 
   The judgment (the order of probation) is reversed and the matter  

remanded to permit the trial court to exercise its discretion to determine whether  
defendant is eligible for the drug diversion program. If the trial court concludes  
that defendant is ineligible for the drug diversion program, the judgment shall  
be reinstated. 
  KOLKEY, J. 
We concur: Scotland, P.J. 
  Raye, J. 
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September 30, 2003, continued 
 
C041404 THE PEOPLE v. JONES   (Certified for Publication) 
   The order granting probation is reversed. 
    ROBIE, J. 
  I concur: Blease, Acting P.J. 
  Concurring and Dissenting Opinion  
   I agree that defendant’s conviction must be reversed:… 
   …But I disagree with the majority’s construction of the term “approval”  

under the Compassionate Use Act… 
    Kolkey, J. 
 
C042224 THE PEOPLE v. OSCAR   (Not for Publication) 
   The judgment is modified… The trial court is directed to prepare a new  

abstract of judgment reflecting this modification and the corrections noted above.  
It shall then send a copy of the new abstract to the Department of Corrections. 

    DAVIS, J. 
  We concur: Scotland, P.J. 
    Raye, J. 
 
C042228 THE PEOPLE v. DURON   (Not for Publication) 
   The judgment is affirmed. 
    HULL, J. 
  We concur: Davis, Acting P.J. 
    Raye, J. 

 
C042240 THE PEOPLE v. PACK   (Not for Publication) 
   The judgment is modified… As modified, the judgment is affirmed. The 

trial court is directed to prepare an amended abstract of judgment to reflect this  
modification and to list the two $50 laboratory analysis fees and the two $150  
drug program fees that were imposed in 1997 and 1999. The court is further  
directed to forward a certified copy of the amended abstract to the Department of  
Corrections. 

    SCOTLAND, P.J. 
  We concur: Hull, J. 
    Robie, J. 
 
C042356 THE PEOPLE v. RAMIREZ   (Not for Publication) 
   The judgment is modified… As modified, the judgment is affirmed. 
    MORRISON, J. 
  We concur: Blease, Acting P.J. 
    Raye, J. 
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September 30, 2003, continued 
 
C031821 MOORE et al. v. STATE BOARD OF CONTROL 
        (Certified for Publication) 
   The judgment is reversed. The superior court is directed to vacate its  

order issuing a peremptory writ of mandate in favor of plaintiffs and to enter a  
new order denying plaintiffs’ petition. The parties shall near their own costs on  
appeal. (Cal. Rules of Court, rule 27 (a).) 

    SCOTLAND, P.J. 
  We concur: Raye, J. 
    Morrison, J. 
 
C037787 THOMPSON et al. v. MILLER, JR. et al. 
C038013 THOMPSON et al. v. MILLER, JR.   (Certified for Partial Publication) 
   The judgment is affirmed. The orders denying attorney fees and taxing  

costs are reversed for proceedings to determine and award Miller’s reasonable  
attorney fees and the defendants’ reasonable expert witness fees. The  
defendants shall recover their costs on appeal. (Certified for Partial Publication.) 

    NICHOLSON, Acting P.J. 
  We concur: Kolkey, J. 
    Robie, J. 
 
C041231 MULLINS v. CALFARM INSURANCE CO. et al. 
        (Not for Publication) 
   The judgment is affirmed. Mullins shall recover costs on appeal. 
    RAYE, J. 
  We concur: Davis, Acting P.J. 
    Morrison, J. 
 
C042150 RINKER et al. v. SIERRA COUNTY SHERIFF’S DEPARTMENT et al. 
        (Not for Publication) 
   The judgment is affirmed. 
    SCOTLAND, P.J. 
  We concur: Davis, J. 
    Morrison, J. 
 
C042641 CALIFORNIA INSURANCE GUARANTEE ASSOCIATION etc. v. WORKERS’  

COMPENSATION APPEALS BOARD et al. 
      (Certified for Publication) 
 The WCAB’s October 7, 2002, decision after reconsideration is annulled  
and the matter is remanded for further proceedings consistent with the views  
expressed in this opinion. 
  ROBIE, J. 
We concur: Davis, Acting P.J. 
  Raye, J. 
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September 30, 2003, continued 
 
C042914 HONDA v. HONDA    (Not for Publication) 
   The spousal support order is affirmed. 
    ROBIE, J. 
  We concur: Morrison, Acting P.J. 
    Hull, J. 
 
C041992 In re EMILY C.; DEPARTMENT OF SOCIAL SERVICES v. JAMES M. 
        (Not for Publication) 
   The appeal is dismissed. 
    NICHOLSON, J. 
  We concur: Blease, Acting P.J. 
    Morrison, J. 
 
C043238 In re C.M. et al.; SACRAMENTO COUNTY DEPARTMENT OF HEALTH AND  

HUMAN SERVICES v. SUSAN S.  (Not for Publication) 
 Because the visitation order is ambiguous, the juvenile court erred in  
finding DHHS had provided reasonable reunification services to appellant. The  
visitation order is reversed, and the case is remanded for further proceedings  
consistent with this opinion. 
  RAYE, J. 
We concur: Scotland, P.J. 
  Morrison, J. 

 
C043422 In re JUSTIN H.; SHASTA COUNTY DEPARTMENT OF SOCIAL SERVICES v.  

CLIFTON H. et al.    (Not for Publication) 
 The orders terminating parental rights and selecting adoption as the 
permanent plan are reversed, and the matter is remanded to the juvenile court  
for the limited purpose of compliance with the notice provisions of ICWA and a  
determination whether ICWA applies in this case. Where notice was not given or  
full information was not provided to the tribes, the juvenile court shall order DSS  
to comply promptly with the notice provisions of ICWA. Thereafter, if there is no  
response or if the tribes or the BIA determine the minor is not an Indian child, the  
orders shall be reinstated. If, on the other hand, the tribes or the BIA determine  
the minor is an Indian child or if information is presented to the juvenile court that  
affirmatively indicates the minor is an Indian child as defined by ICWA and the  
court determines ICWA applies to this case, the court is directed to conduct a  
new section 366.26 hearing in conformance with all provisions of ICWA. 
  SCOTLAND, P.J. 
We concur: Hull, J. 
  Robie, J. 
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October 1, 2003 
 
MISC. ORDER 2003-006 
  By The Court: 
   Associate Justice Rick Sims is appointed to serve as Acting Presiding 

Justice to discharge the duties described in the California Rules of Court, rules  
75, 76, 77 and 78, during the absence of the Presiding Justice from the court on  
October 9, 2003, through October 10, 2003, or until his return. (See Cal. 
Const. Art 6, Sec. 3.) The senior member of a panel of the Court is designated 
the Acting Presiding Justice of that panel during the absence of the Presiding  
Justice. 

    SCOTLAND, P.J. 
 
C041148 THE PEOPLE v. TERCERO-ARANDA (Not for Publication) 
   The appeal is dismissed. 
    RAYE, J. 
  We concur: Nicholson, Acting P.J. 
    Kolkey, J. 
 
C041788 THE PEOPLE v. RODRIGUEZ  (Not for Publication) 
   The judgment is affirmed. 
    RAYE, J. 
  We concur: Davis, Acting P.J. 
    Nicholson, J. 
 
C042211 THE PEOPLE v. GANDY   (Not for Publication) 
   The order appealed from is affirmed. 
    BLEASE, Acting P.J. 
  We concur: Davis, J. 
    Morrison, J. 
 
C043127 WELLS FARGO BANK v. FUNK  (Not for Publication) 
   The judgment is affirmed. Wells Fargo shall recover its costs on appeal.  

(Cal. Rules of Court, rule 27(a).) 
    BLEASE, Acting P.J. 
  We concur: Davis, J. 
    Morrison, J. 
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October 1, 2003, continued 
 
C042993 In re MICHAEL R.; THE PEOPLE v. MICHAEL R. 
        (Not for Publication) 
   The finding of guilt as to count 5, violation of Penal Code section 647.6, is  

stricken. The maximum period of confinement is reduced to 16 years two  
months. In all other respects, the judgment (order adjudging a minor a ward of  
the juvenile court) is affirmed. 
  RAYE, J.  
We concur: BLEASE, Acting P.J. 
  Davis, J. 

 
October 2, 2003 

 
C040463 SAN JOAQUIN MOTEL AND HOTEL PROPERTY OWNERS ASSOCIATION v.  

CITY OF STOCKTON   (Not for Publication) 
 The judgment is affirmed. The Association shall recover costs on appeal. 
  RAYE, J. 
We concur: Davis, Acting P.J. 
  Hull, J. 

 
C041864 PACIFIC GAS AND ELECTRIC COMPANY v. STATE DEPARTMENT OF  

WATER RESOURCES et al.   (Certified for Publication) 
 To the extent the trial court concluded DWR was required to make a  
just - and - reasonable determination with respect to its revenue requirement, the  
judgment is affirmed. To the extent the trial court concluded an APA hearing was  
required, the judgment is reversed. The parties shall bear their own costs on this  
appeal. (Cal. Rules of Court, rule 27 (a).) 
  SIMS, J. 
We concur: Scotland, P.J. 
  Nicholson, J. 

 
C040242 PHELPS v. MURRAY et al.   (Not for Publication) 
   The judgment is affirmed. Plaintiff shall recover her costs on appeal. (Cal.  

Rules of Court, rule 27.) 
    KOLKEY, J. 
  We concur: Davis, Acting P.J. 
    Nicholson, J. 
 
C041407 GARABEDIAN, as Executor, etc. v. RASSBACK GARABEDIAN, etc. and  

CHILD SUPPORT SERVICES  (Not for Publication) 
 The orders are affirmed. 
  MORRISON, Acting P.J. 
We concur: Hull, J. 
  Robie, J. 
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October 3, 2003 
 
C039567 THE PEOPLE v. THOMAS   (Not for Publication) 
   The order denying defendant’s motion for appointment of substitute  

counsel is affirmed. 
    NICHOLSON, Acting P.J. 
  We concur: Raye, J. 
    Hull, J. 
 
C039853 THE PEOPLE v. SISTRUNK   (Not for Publication) 
   The judgment is affirmed. 
    NICHOLSON, Acting P.J. 
  We concur: Raye, J. 
    Hull, J. 
 
C043214 THE PEOPLE v. WARD   (Not for Publication) 
   The judgment is affirmed. 
    SIMS, J. 
  We concur: Scotland, P.J. 
    Nicholson, J. 
 
C040961 In re ANDREW B.; THE PEOPLE v. ANDREW B. 
        (Not for Publication) 
   The judgment (order) is affirmed. 
    ROBIE, J. 
  We concur: Scotland, P.J. 
    Sims, J. 
 
C025395 PLUMMER v. PARKS 
  BY THE COURT: 
   Appellant’s “petition for reh[e]aring of appeal” is denied. 
    DAVIS, Acting P.J. 


